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Coincidental fact

Road traffic accident - losing control of the wheel due to a trace
of heating oil - collision by oncoming vehicle - coincidental fact /
obligation to compensate.

1. Facts

The Court is being asked to rule on the claim for damage by the driver of a
vehicle, which was run into by an oncoming vehicle, whose driver had lost
control due to heating oil on the carriageway.

The Public Prosecutor had dismissed the case.

The driver of the vehicle that was run into is summoning the driver of the
oncoming vehicle, as well as the Flanders Regional Government, for payment
of the damage he suffered.

At the request of the parties incurring damage, the Belgian Motor Insurance
Guarantee Fund (GMWF) is intervening voluntarily in the proceedings.

2. Principles

To the extent that it is demonstrated that the accident was not caused by the
carelessness of the driver of the oncoming vehicle, but solely by the presence
of heating oil on the carriageway, it is necessary to investigate the cause of the
presence of heating oil on the road.

2.a)

In the assumption that the heating oil originated from a (currently unknown)
driver, who had neglected to remove it, there can be no question of a
“coincidental fact”.

Indeed, the error of a currently unknown driver can never represent a
coincidental fact (Supreme Court Judgement 20.04.1991, Juristic Journal
1991-92, pp 513-514).

The “coincidental fact” must be judged on the side of the driver of the vehicle
causing the accident (Supreme Court Judgement 02.05.1989, Juristic Journal
1989-1990, page 22 et seq)

In this case, that vehicle is the motor vehicle that left the heating oil trace on the
road and not the vehicle of the oncoming driver.

That third vehicle is currently unknown, so that the coincidental fact on the part
of the driver that left behind the heating oil smear is not proven.

In the present case the Flanders Regional Government had argued, that
according to certain jurisprudence the Belgian Motor Insurance Guarantee
Fund must contribute, on any occasion when it could not be considered that
the heating oil trace had originated from a motor vehicle, of which the driver
remains unknown (Pol. YPRES 20.03.02, Journal for Road Traffic Liability and
Insurance 2003, 44).

However, this position must be differentiated in the sense that the Fund’s
obligation to compensate does not stem from the “coincidental fact”, but
actually from the fault of a still unknown and thus unidentified vehicle (art. 19b
- 11, § 1, 7° Motor Insurance Liability Act).

For that matter, if the driver is not identified, the Fund will only be held to pay
the bodily injury (art. 19b - 13, § 3).

2.b)
If it is not proven that the heating oil smear originated from a non-identified
vehicle, then it is necessary to investigate from where the heating oil originated.

If the origin of the heating oil smear cannot be determined, the obvious ruling
is that the accident was caused by the abnormal condition of the carriageway.

2.¢)
If the abnormal condition of the carriageway cannot be attributed to the
Flanders Regional Government, the ruling could fall to a “coincidental fact”.

However, if the oil smear or the heating oil trace had been clearly visible and
therefore foreseeable, again the Fund would not be held to compensate.

2.d)

In the assumption that, in respect of the oncoming vehicle, the oil smear
could be considered a coincidental fact and always in the assumption that
the Flanders Regional Government would not be liable as custodian of the
carriageway, the driver of the oncoming vehicle remains excluded from
compensation.

Art. 19b - 11, § 1, 3° Motor Insurance Liability Act stipulates that any victim
is able to obtain compensation from the Fund for damage caused by a motor
vehicle, when no other insurance undertaking is obliged to compensate,
because the driver of the vehicle causing the accident is not to blame by reason
of a “coincidental fact”.

In order to obtain compensation from the Fund, the victim must therefore not
only prove the “coincidental fact” itself, but also that no other insurance company
is obliged to grant compensation precisely because of the coincidental fact.

Indeed it is the case that if the Court makes the driver of the vehicle causing the
damage liable, no authorised insurance undertaking is obliged to compensate
the “own damage” of that driver who is made liable.

In this way the contribution of the Motor Insurance Guarantee Fund is limited
to repairing the damage suffered by the victims of a road traffic accident, which
is attributable to a coincidental fact, so that the Fund is not bound to pay the
damage suffered by the owner of the vehicle that caused the accident (note
Eyskens, M., “Compensation by the Belgian Motor Insurance Guarantee Fund
for material damage to the insured vehicle in the case of a coincidental fact”,
Juristic Journal 2004-05, inst. 29, pp 1135 - 1139).

2.¢)

Both in its capacity of custodian of a deficient roadway and that of party
responsible for the safety of the roads, the Government is responsible for the
accident on the grounds of art. 135 § 2 Municipalities Act.

Any own liability of the drivers, or the act of a third party does not affect this.

“If the road is covered with a broad smear of oil making it abnormally
slippery for motor vehicles, the road does not manifest a deficiency.
The road operator must compensate the victim if it was unaware of
the existence of the deficiency and did not cause the deficiency.”
(Brussels 23 September 1998, Insurance Journal 1999, 239)

In its judgement of 22.02.10 the Police Court ruled that the presence of a very
large trace of diesel on both lanes, which made the carriageway abnormally
slippery and no longer of service to normal road traffic, was a coincidental fact,
so that the oncoming vehicle causing the accident was not to blame.

The Police Court ordered the Fund to pay the damage, which, due to this
“coincidental fact”, no insurance undertaking (motor liability insurer) was
obliged to compensate.

According to art. 4 § 1 Motor Insurance Liability Act, the driver remains
excluded from compensation by the motor liability insurer of the vehicle he is
driving, if he merely suffers material damage.

The obligation of the Belgian Motor Insurance Guarantee Fund is therefore
limited to remedying the bodily injury of the victims of a road traffic accident,
itself attributable to a coincidental fact.

3. Discussion
The judgement of the Police Court is open to criticism.

The parties incurring damages were pleading “heating oil on the carriageway”,
in order to determine the obligation of the Belgian Motor Insurance Guarantee
Fund for a “coincidental fact”.

The Court asserts correctly that the “coincidental fact’must be judged on the
side of the driver of the vehicle causing the accident.

In our view however, the vehicle that caused the accident is the motor vehicle
that left the heating oil trace on the road and not that of the oncoming vehicle
whose driver who had lost control of the wheel.

We believe it was irrelevant, if the Court established that, in respect of the
oncoming vehicle, the heating oil trace represented a coincidental fact.

The Court should have examined whether the vehicle involved leaving a heating
oil trace represented a coincidental fact in respect of this vehicle.

However, the driver of the third vehicle involved remains unknown.

There are no elements available, which make it possible to demonstrate that
the driver of this third vehicle was to blame for the loss of heating oil, or whether
this would represent a coincidental fact for him.

Consequently, the party incurring damage is not demonstrating “coincidental
fact” in respect of the driver, whose vehicle left behind the heating oil trace, so
that the Police Court should have dismissed the claim on the Fund.
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Olivier Lesuisse

The Court of Cassation, article 2277 of the Civil Code
and bills for telephone services (and other “energy” bills). ..

Until the beginning of 2005, the limitation period applicable to bills for the
supply of telecommunications services, electricity, water distribution etc. was
generally considered to be ten years, in accordance with article 2262 a of the
Civil Code on actions to enforce rights against persons.

The Court of Cassation had also validated this legal approach on various
occasions, and in particular in a leading case of 6 February 1998
(Cass, 06-02-1998, Pas. 1998, I, p.192 et ss + Opinion of the Avocat Général DE RIEMAECKER).

Thus, under the terms of this case, the Court of Cassation upheld the opinion
of the Avocat Général that “these supplies do not constitute a single debt
renewed indefinitely, determined from the outside, but instead constitute
successive sales”, such that “rental charges are therefore also selling prices,
i.e. capital amounts” and decided that “the 5 year limitation rule set out in article
2277 of the Civil Code, does not apply to debts which constitute the selling
price of goods even if the contract stipulates the annual payment of supplies”,
even clarifying that “the fact that claiming substantial arrears could ruin the
debtor is not a key factor in assessing the regular nature of the debt”... ;

However, in an initial ruling of 19 January 2005

(ruling number 15/2005, Mon. 10 March 2005, page 10.045), the Cour d’Arbitrage (which
has since become the Cour Constitutionnelle) blew the position supported by
the Court of Cassation completely out of the water by deciding that “article
2277 of the Civil Code, interpreted to mean that the five year limitation period
which it stipulates applies to regular debts relating to the supply of water, does
not breach articles 10 and 11 of the Constitution”.

Two years later, virtually to the day —i.e. on 17 January 2007 -, the same Cour
d’Arbitrage issued a new ruling along the same lines, this times relating to

invoices for mobile telephony services
(ruling number 13/2007/17.01.2007, Mon. 13 March 2007, page 13.540).

This ruling was also, at the time, the subject of comments published under this
same section of this same site.

This being the case, since the two rulings referred to above by the Cour
d’Arbitrage (Cour Constitutionnelle), the Court of Cassation had not been
called on again to give its opinion on the limitation rules on the subject.

However, it has been a fait accompli since 25 January 2010, the date on which
the Court of Cassation issued a new leading ruling in the context of a dispute
between a debtor who owed money for telephone services to the largest

Belgian telecommunications operator
(ruling of 25 January 2010, number C.09.0410.F/1 - unpublished).

We were somewhat curious to learn the current position of the Court of
Cassation on this point, doubly so since, on the one hand, its own case law from
1998 ratified in a relatively dogmatic way the principle of a ten year limitation
period for this kind of invoice and not the principle of a five year limitation
period as previously accepted by the Cour d’Arbitrage (Cour Constitutionnelle)
and since, on the other hand, there have been numerous legal differences of
opinion between the Belgian Court of Cassation and the Cour d’Arbitrage
(Cour Constitutionnelle) in recent years...

Nevertheless, the Court of Cassation decided in the end to completely re-
examine its old case law from 1998 and aligned itself completely with the point
of view held by the Cour Constitutionnelle in deciding that:

“The opposed judgement, which notes that the claim by [the
telecommunications company] is aimed at obtaining the payment of reqular
invoices issued for mobile telephone services at intervals of less than one
year, could not, without violating article 2277 of the Civil Code, refuse to
apply the limitation associated with this provision on the grounds ‘that in
the case in point, the statement from [the telecommunications company] is
up until 7 March 2002 and that ‘the debt is, therefore, a capital sum and
is not regular in nature”;

By ruling therefore that the ground for cassation, insofar as it referred to a
violation of article 2277 of the Civil Code, was justified and by overruling, for
this reason, the judgement issued on the heart of the case, the Belgian Court
of Cassation definitively validated the reasoning of the Cour Constitutionnelle
and therefore set the limitation period for the payment of any energy bills in the
widest sense (telecommunications, water, electricity, gas, etc.), at a maximum
de 5 years.

Let us also remember that in civil matters, the limitation period can only be
validly interrupted by means of a writ, formal notice or notice of attachment
served on the party which it is intended to prevent from being subject to
limitation (article 2244 of the Civil Code) and that reminder letters, warnings —
even by recorded delivery -, or notices to pay served by a Bailiff, do not validly
interrupt the limitation period ...

Consequently, and in order to best defend their respective prerogatives, it falls
more than ever to the legal managers of disputes involving energy invoices,
their solicitors and their debtors to be especially mindful of this 5 year period
and of the potential grounds for the limitation period being interrupted.

Get your abacus out ... !!



Jan Opsommer

In the Flanders Region, the new Flanders Spatial Planning Codex (hereinafter
referred to as VCRO) came into force on 1 September 2009. These combined
rules on spatial and urban planning are the result of almost 50 years of
legislation in this area. This half-century period began with the federal urban
planning law of 29 March 1962. The Urban planning law of 1962 enjoyed quite
a stable existence until the decree of 18 May 1999 concerning the organisation
of spatial planning (DRO) came into effect on 1 May 2000. In its ten years, this
Flanders Decree was changed no less than 19 times by various amending
decrees. These successive alterations and changes and the twentieth
amending decree of 27 March 2009 were so far-reaching that the government
opted to recompose the laws and to combine them in the VCRO.

Naturally, any in-depth discussion of the VCRO would not be possible in these
specifications. This is why only the aspect of the permit procedure is discussed,
so that it becomes clear to the reader that construction clients, neighbours,
interested parties and the authorities can all play a new and specific role in the
progress of permit procedures.

Permit procedure

The permit procedure starts with the permit application, which, on pain of
inadmissibility, is sent by secure means to the Municipal Executive. The VCRO
defines sending by secure means to be a registered letter, delivery with proof of
receipt or other forms of service permitted by the Flanders government.
Within a period of fourteen days dating from the day on which the application
is submitted, the urban planning official will notify the applicant whether the
application is admissible and complete. If necessary, a public inquiry will then
be organised and in any event, the necessary advices will be sought.

Once the public inquiry has been completed and the advices have been
provided on time and are known, the urban planning official will draw up a
report situating the application within the rules and where necessary propose a
response to any objections arising from the public inquiry.

In independent municipalities, the Municipal Executive will rule on an urban
planning permit application in a period of 75 days and on a parcelisation permit
application in a period of 150 days. These deadlines commence on the day
after the day when the result of the admissibility and completeness assessment
is sent to the applicant. However, they commence no later than the thirtieth day
after the day when the application was submitted. If no decision is taken within
the periods mentioned above, the application is deemed to have been refused.
A copy of the decision or tacit refusal is sent to the applicant and the regional
urban planning official within 10 days and by secure means. Within that same
period, the municipal executive will display the planning decision notice at the
construction location. The applicant may only make use of his permit if within
35 days from the planning decision notice being displayed he has not been
notified of any administrative appeal being lodged.

Administrative appeal

Appeal may be lodged against a permit or tacit refusal of permit within a

period of 30 days with the Provincial Executive of the province in which the

municipality concerned is situated.

Under the current rules, the category of persons allowed to lodge appeal has

been considerable enlarged:

- the permit applicant;

- any natural person or legal entity that could experience any direct or indirect
nuisance or disadvantages because of the disputed decision;

- associations familiar with the proceedings and acting on behalf of a group
whose collective interested are threatened or harmed due to the disputed
decision, provided that they are organised to function sustainably and
effectively in accordance with the bylaws;

- the regional urban planning official, except in those cases where for
independent communities copies of the decision in first instance do not have
to be submitted to the regional urban planning official;

- the advisory bodies designated by the Flanders government, on condition
that they have issued advice on time or wrongfully were not asked for
advice.

If different persons or bodies lodge an administrative appeal against the same
decision, the Provincial Executive will amalgamate these appeals and deal
with them simultaneously.

Depending on the party concerned, the appeal period of 30 days begins either
on the day following service (applicant, regional urban planning official, advisory
bodies) or the day after the planning decision notice is displayed (the other
interested parties).

New Flanders Spatial Planning Codex.

The appeal must be lodged by being sent by secure means to the Provincial
Executive and must be accompanied by a proof of payment of the administration
fee (€ 62.50) together with a copy of the notification to the applicant and the
municipality. This means that the party lodging the appeal must provide the
applicant and the municipality with a copy of the notice of appeal by registered
letter, in order subsequently to be able to attach proof of those registered
letters to his notice of appeal.

The provincial executive itself will arrange to send a copy to the regional urban
planning official, while the provincial urban planning official will also draw up a
report, as the case may be having requested additional advice.

Should the parties so request, following the report by the provincial urban
planning official, a hearing will be organised, at which, in contrast to the past,
the full Provincial Executive no longer participates, but rather only a limited
delegation (the so-called “authorised representatives”).

The Provincial Executive will decide on the administrative appeal lodged in a
maximum a period of 75 days (105 days if there was a hearing), dating from the
day after the appeal was served. This period is the same for appeals relating
to urban planning permits or parcelisation permit applications. In the absence
of a decision, the appeal will be deemed to have been rejected (tacit refusal).
Whereas previously it was possible to appeal to the Minister or the Council
of State against a decision by the Provincial Executive, from now on this will
proceed through a specific administrative judicial tribunal.

Administrative judicial tribunal

By decree of 27 March 2009, the Flanders government set up its own
administrative judicial tribunal, which would be given specific powers in these
matters and known as the Permit Dispute Council.

Acting as an administrative judicial tribunal, this Permit Dispute Council will rule
on appeals lodged against permit decisions taken in the last administrative
resort, decisions concerning validating or refusing to validate an as-built
certificate and decisions to record a structure in the permit register as having
been “deemed as permitted”, or to refuse such registration. Within the
framework of this article, we confine ourselves to the jurisdiction over permit
decisions in the last resort.

The powers of the Permit Dispute Council consist of the possibility of reversing
challenged decisions, if it finds them irregular. A decision is irregular, if it is
not consistent with the regulations, urban planning rules or principles of good
management.

Not only can the Permit Dispute Council declare the disputed decision invalid, it
can also impose a period in which a new decision must be taken and it can also
partially outline the new decision by ruling out or adding certain arguments. In a
certain sense therefore, the Permit Dispute Council is able to steer the authority
granting the permit.

In addition to reversing a decision, the Permit Dispute Council can also
declare the disputed decision suspended. To that end, the party lodging the
appeal must expressly request the suspension and demonstrate a serious
disadvantage that would be hard to remedy.

Appeal in cassation to the Council of State

The final piece in the permit procedure in urban planning is the Council of State,
where any party involved in the proceedings before the Permit Dispute Council
can demand that the Council’s ruling be overturned.

Only contraventions of the law or infringements of essential procedural
requirements prescribed on pain of nullity can give rise to the decision being
overturned. The Council of State will therefore only attempt to identify so-called
procedural errors.

An appeal in cassation to the Council of State must be lodged within 60 days
from receipt of notification of the Permit Dispute Council’s decision.

Within six months of the appeal being admitted, the Council of State will issue
a ruling in the form of a judgement. If it overturns the decision, it will return the
case to the Permit Dispute Council, which will be obliged to pronounce a new
decision that takes account of the observations of the Council of State.

Necessary assistance

The amended permit procedures in the VCRO provide for a considerable
number of procedural obligations and most of them within short deadlines.
Because infringing the formal obligations usually results in the appeal becoming
inadmissible, it is certainly advisable to seek assistance from a specialist lawyer
starting at the level of the administrative appeal.
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